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The COVID-19 pandemic has already
made sweeping changes to how the 
UK does business.

With great uncertainty as to how long the changes will 
last – and whether or not they will permanently change 
the business landscape – William Duncan Business 
Recovery has compiled some advice for directors of 
businesses facing financial distress and who are 
concerned about potential wrongful trading during the 
period.

 
 
 

The key advice however is:

If you are the director of a business facing financial 
difficulties, you should seek professional and 
qualified advice from an insolvency practitioner or a 
reputable restructuring professional as soon as 
possible, to safeguard your company’s future.
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Overview

The government has introduced legislation that will see the temporary suspension of wrongful trading 
provisions for company directors to remove the threat of personal liability during the pandemic, applied 
retrospectively from 1 March 2020. 

The current wrongful trading rules have been of particular concern to directors in recent weeks, given the risk 
of personal liability for directors if they fail to take every step to minimise potential losses to creditors once 
there is no reasonable prospect of avoiding an insolvent liquidation/administration, which may push directors to 
file the company for insolvency proceedings prematurely. 

Existing laws for fraudulent trading and the threat of director disqualification will remain in force as a deterrent 
against director misconduct.
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Background

 Where a company goes into a formal insolvent liquidation or administration, the insolvency practitioner can 
require a personal contribution towards the debts of the company from relevant directors. This applies if at 
some point before the commencement of winding up or administration, that person knew or ought to have 
concluded that there was no reasonable prospect that the company would avoid going into insolvent 
liquidation or insolvent administration, but, nevertheless, continued to trade to the detriment of creditors. 
They must also have failed to take every step they ought to have taken with a view to minimising the loss 



to the company’s creditors.

The Government recognises that the sudden and significant impact of COVID-19 has placed pressure on 
directors. Accordingly, it plans to temporarily suspend the wrongful trading provisions with retrospective 
effect from 1 March 2020 to allow company directors to keep trading during the current emergency without 
the threat of personal liability if the company ultimately fails. This has been broadly welcomed by directors 



facing the current exceptional challenges.

The existing laws relating to directors’ duties and directors’ disqualification continue as a deterrent against 
director misconduct. Likewise, laws on fraudulent trading – where the director knowingly carries on 
business with intent to defraud creditors or others for a purpose – are not being relaxed, so will provide 
redress for extreme situations.
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Practical Steps for Directors

For companies in financial distress, the following steps should be borne in mind by its directors, in order to 
minimise the potential losses to the company’s creditors and reduce the risk of personal liability on the part of



the directors:

An urgent business review should be conducted to prioritise cash flow, for example by reviewing staff 



levels and reducing expenditure.



the company’s creditors should be treated equally and no creditor should be preferred over another.

however, in a critical situation and where cash-flow dictates, payments to creditors which are necessary 
to ensure the continuation of the company’s business may have to be prioritised. Professional advice 



should be sought from an insolvency practitioner before putting in place measures of this nature.

proper records should be kept. The company’s books and records should be kept up to date, and there 



should be regular financial and operational reporting to the board, and timely escalation of issues.

the directors should meet regularly and stay informed (e.g. with updated management and cash flow 
information) and the meetings should be fully and properly minuted.
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Practical Steps for Directors/contd

 the directors should consider seeking appropriate professional advice (from lawyers, accountants, and/or 
insolvency practitioners). It is recommended that a proper record is kept of who the directors have 



consulted and when.

all transactions should be carefully considered in the context of the company’s solvency position and the 



reasons for entering into or not entering into a transaction should be fully recorded.

in the context of a group of companies, consider the intra group arrangements in place, in particular any 
existing cash pooling arrangements and whether they should be continued given how it operates and the 
impact on each company in the group. Be aware of the possibility of conflicts of interest where a director 



sits on the board of more than one company.

engage with the company’s funders and key suppliers, and keep them informed of the company’s 



financial position and circumstances as appropriate.

seek to form partnerships with your key suppliers that will enable the company and its suppliers to trade 
through the current situation.  By way of an example, in the context of a fixed term contract for the 
provision of cleaning services to sites which are temporarily closed, the supplier may agree to its 
customer paying the supplier’s fixed overheads but not its employee costs for the duration of the site 



closures.

ensure that you can explain the rationale for the company’s continued trading with reference to the 
position of the company’s creditors.
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Updated recommendations
- for directors in light of the government announcement on
28 March 2020

The proposed relaxation of the law relating to wrongful trading should be treated with 
caution by company directors. Although the government has stated that the changes 
to the law will have retrospective effect, it may be some time before the changes to the 
law are enacted.

Furthermore, there are no proposals that we are aware of to change insolvency law in other 

respects. For example, the law relating to fraudulent trading (which can impose criminal as 

well as civil liability on directors), misfeasance (i.e. wrongdoing or misapplication of funds by 

company directors), and to what are known as ‘antecedent transactions’ (i.e. transactions at 

an undervalue and preferences whilst a company is insolvent) will remain the same. Equally, 

there are no proposed changes to the circumstances in which company directors can be 

disqualified.

For these reasons, directors with concerns over the solvency of their businesses should 
continue to follow the steps outlined above and seek professional advice in appropriate
cases.
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Conclusion

The Chancellor’s message that the Government will do “whatever it takes” to
support businesses at this unprecedented time for the economy is welcome,
but even so, every company in the UK is likely to be affected in some way,
while staff, customers and suppliers will also feel the impact of behavioural
changes due to the virus.

If your business model has been affected by the upheaval, turning to an 
insolvency and restructuring professional for advice at the earliest opportunity 
could be crucial. Keeping up morale will also be helpful: whatever happens, 
people will still need to be fed, clothed, find entertainment, move items from 
place to place, and all the innumerable other activities which make up the 
economy. With planning, support, and good communication, it will be possible 
to get through the current situation, and look to the future once more.

For more information please contact Steven Wright
swright@wd-br.co.uk
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